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secret purgation, let him then pass sentence of punishment for
fornication according to such evidence. The apparent probity of
the witnesses does not suffice in the present case, but it is necessary
that the Magistrate ascertains the probity, both by an open and a
secret purgation, in such a manner that (possibly) some
circumstances may appear sufficient to prevent the punishment,
because the Prophet has said "Seek a pretext to prevent punishment
according to your ability"42 contrary to all other cases, in which the
apparent integrity of the witness is (according to Abu Hanifa) hold
sufficient. The mode of open and secret purgation is fully set forth
under the head of evidence.
Mohammed has said, in the Mabsoot, the Qadi may imprison
the accused, until he makes a purgation of the witnesses, because
the person against whom the testimony is given stands charged with
whoredom upon the evidence of witnesses; and also because the
Prophet once ordered a person charged with whoredom to be
imprisoned.43
(4)    Retraction of evidence in whoredom:
(1) If witnesses bear evidence at a distant period after the
perpetration of the alleged offence where there had existed no
obstruction such as their distance from the Magistrate and so forth,
their testimony is not to be credited except in a case of slander. It
is recorded in the Jama Sagheer "if witnesses bear evidence against
any person, with respect to theft, or wine-drinking or whoredom
after a certain period of time shall have elapsed, such testimony is
not to be received, but yet the person so accused of theft is
responsible for the value of the goods alleged to have been
stolen "44 The principle upon which the case proceeds is that all
evidence with respect to such punishments as are purely a right of
God, is vitiated and rendered void by such a delay in the production
42.     Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.II
o.p.cit, p.4.
43.     Ibid., p.4.
44.     Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.11
o.p.cit, p.35.